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15 U.S.C. § 1127.

Construction and definitions; intent of chapter

In the construction of this chapter, unless the contrary is plainly apparent from the
context--

The United States includes and embraces all territory which is under its
jurisdiction and control.

The word "commerce" means all commerce which may lawfully be regulated by
Congress.

The term "principal register" refers to the register provided for by sections 1051 to
1072 of this title, and the term "supplemental register" refers to the register
provided for by sections 1091 to 1096 of this title.

The term "person" and any other word or term used to designate the applicant or
other entitled to a benefit or privilege or rendered liable under the provisions of this
chapter includes a juristic person as well as a natural person. The term "juristic
person" includes a firm, corporation, union, association, or other organization
capable of suing and being sued in a court of law.

The term "person" also includes the United States, any agency or instrumentality
thereof, or any individual, firm, or corporation acting for the United States and with
the authorization and consent of the United States. The United States, any agency or
instrumentality thereof, and any individual, firm, or corporation acting for the
United States and with the authorization and consent of the United States, shall be
subject to the provisions of this chapter in the same manner and to the same extent
as any nongovernmental entity.

The term "person" also includes any State, any instrumentality of a State, and any
officer or employee of a State or instrumentality of a State acting in his or her
official capacity. Any State, and any such instrumentality, officer, or employee,
shall be subject to the provisions of this chapter in the same manner and to the same
extent as any nongovernmental entity.

The terms "applicant" and "registrant" embrace the legal representatives,
predecessors, successors and assigns of such applicant or registrant.

The term "Director" means the Under Secretary of Commerce for Intellectual
Property and Director of the United States Patent and Trademark Office.

The term "related company" means any person whose use of a mark is controlled
by the owner of the mark with respect to the nature and quality of the goods or
services on or in connection with which the mark is used.

The terms "trade name" and "commercial name" mean any name used by a person
to identify his or her business or vocation.
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The term "trademark" includes any word, name, symbol, or device, or any
combination thereof--

(1) used by a person, or
(2) which a person has a bona fide intention to use in commerce and applies to

register on the principal register established by this chapter,

to identify and distinguish his or her goods, including a unique product, from those
manufactured or sold by others and to indicate the source ofthe goods, even if that
source is unknown.
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combination thereof:..-
(1) used by a person, or
(2) which a person has a bona fide intention to use in commerce and applies to

register on the principal register established by this chapter,

to identify and distinguish the services of one person, including a unique service,
from the services of others and to indicate the source of the services, even if that
source is unknown. Titles, character names, and other.distinctive features of radio
or television programs may be registered as service marks notwithstanding that
they, or the programs, may advertise the goods of the sponsor.

The term "certification mark" means any word, name, symbol, or device, or any
combination thereof--

(1) used by a person other than its owner, or
(2) which its owner has a bona fide intention to permit a person other than the

owner to use in commerce and files an application to register on the principal
register established by this chapter,

to certifyregional or other origin, material, mode of manufacture, quality, accuracy,
or other characteristics of such person's goods or services or that the work or labor
on the goods or services was performedby members of a union or other
organization.

The term "collective mark" means a trademark or service mark--
(1) used by the members of a cooperative, an association, or other collective group

or organization, or
(2) which such cooperative, association, or other collective group or organization

has a bona fide intention to use in commerce and applies to register on the principal
register established by this chapter,
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and includes marks indicating membership in a union, an association,or other
organization.

The term "mark" includes any trademark, service mark, collective mark, or
certification mark.

The term "use in commerce" means the bona fide use of a mark in the ordinary
course of trade, and not made merely to reserve a right in a mark. For purposes of
this chapter, a mark shall be deemed to be in use in cornmerce--

(1) on goods when--
(.A) it is placed in any manner on the goods or their containers or the displays

associated therewith or on the tags or labels affixed thereto, or if the nature of the
goods makes such placement impracticable, then on documents associated with the
goods or their sale, and

(B) the goods are sold or transported in commerce, and
(2) on services when it is used or displayed in the sale or advertising of services

and the services are rendered in commerce, or the services are rendered in more
than one State or in the United States and a foreign country and the person
rendering the services is engaged in commerce in connection with the services.

A mark shall be deemed to be "abandoned" if either of the following occurs:
(1) When its use has been discontinued with intent not to resume such use. Intent

not to resume may be inferred from circumstances. Nonuse for 3 consecutive years
shall be prima facie evidence of abandonment. "Use" of a mark means the bona fide
use of such mark made in the ordinary course of trade, and not made merely to
reserve a right in a mark.

(2) When any course of conduct of the owner, including acts of omission as well
as commission, causes the mark to become the generic name for the goods or
services on or in connection with which it is used or otherwise to lose its
significance as a mark. Purchaser motivation shall not be a test for determining
abandonment under this paragraph.

The term "dilution" means the lessening of the capacity of a famous mark to
identify and distinguish goods or services, regardless of the presence or absence of-

(1) competition between the owner of the famous mark and other parties, or
(2) likelihood of confusion, mistake, or deception.
The term "colorable imitation" includes any mark which so resembles a registered

mark as to be likely to cause confusion or mistake or to deceive.
The term "registered mark" means a mark registered in the United States Patent

and Trademark Office under this chapter or under the Act of March 3, 1881, or the
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Act ofFebruary 20, 1905, or the Act of March 19, 1920. The phrase "marks
registered in the Patent and Trademark Office" means registered marks.

The term "Act of March 3, 1881", "Act of February 20, 1905", or "Act of March
19, 1920", means the respective Act as amended.

A "counterfeit" is a spurious mark which is identical with, or substantially
indistinguishable from, a registered mark.

The term "domain name" means any alphanumeric designation which is registered
with or assigned by any domain name registrar, domain name registry, or other
domain name registration authority as part of an electronic address on the Internet.

The term "Internet" has the meaning given that term in section 230(£)(1) Title 47.
Words used in the singular include the plural and vice versa.
The intent of this chapter is to regulate commerce within the control of Congress

by making actionable the deceptive and misleading use of marks in such commerce;
to protect registered marks used in such commerce from interference by State, or
territorial legislation; to protect persons engaged in such commerce against unfair
competition; to prevent fraud and deception in such commerce by the use of
reproductions, copies, counterfeits, or colorable imitations of registered marks; and
to provide rights and remedies stipulated by treaties and conventions respecting
trademarks, trade names, and unfair competition entered into between the United
States and foreign nations.
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Form 8. Certificate of Compliance Pursuant to Fed. R. App. P. 32(a)(7)(C) and Circuit
Rule 32-1 for Case Number Consolidated Appeal Nos. 02-57148,
03-55017, 03-5514, 03-55238

(see next page) Form Must Be Signed By Attorney or Unrepresented Litigant and attached
to the back ofeach copy ofthe brief

I certify that: (check appropriate option(s))

Pursuant to Fed. R. App. P. 32 (a)(7)(C) and Ninth Circuit Rule 32-1, the attached
opening/answering/reply/cross-appeal brief is

o Proportionately spaced, has a typeface of 14 points or more and contains words
(opening, answering, and the second and third briefs filed in cross-appeals must not exceed 14,000
words; reply briefs must not exceed 7,000 words),

or is
o Monospaced, has 10.5 or fewer characters per inch and

contains words or lines of text (opening,
answering, and the second and third briefs filed in cross-appeals
must not exceed 14,000 words or 1,300 lines of text; reply briefs
must not exceed 7,000 words or 650 lines of text).

~2. The attached brief is not subject to the type-volume limitations ofFed. R. App. P. 32(a)(7)(B)
because

o This brief complies with Fed. R. App. P. 32(a)(l)-(7) and is a principal brief ofno more than
30 pages or a reply brief of no more than 15 pages;

~ This brief complies with a page or size-volume limitation established by separate court order
dated 0 9 - 0 8 - 0 3 and is

[l Proportionately spaced, has a typeface of 14 points or more and contains 15, 8 2 3
words,

or is
o Monospaced, has 10.5 or fewer characters per inch and

contains pages or words or lines of
text.



_3. Briefs in Capital Cases

o This briefisbeing filed in a capital case pursuant to the type-volume limitations set forth at
Circuit Rule32-4 and is
o Proportionately spaced, has a typeface of 14points or more and contains _

words (opening, answering,and the second and third briefs filed in cross-appeals must not
exceed21,000 words; reply briefsmustnot exceed 9,800 words)

or is

o Monospaced, has 10.5 or fewer characters per inch and
contains words or lines of text (opening,
answering, and the second and
appeals must not exceed 75 pages or 1,950 lines of text;
reply briefs must not exceed 35 pages or 910 lines of text).

_4. Amicus Briefs

o Pursuant to Fed. R. App. P. 29(d)and 9thCir.R. 32-1, the attached amicus brief is
proportionally spaced, has a typeface of 14points or more and contains7000wordsor less,

or is

o Monospaced, has 10.5 or fewer characters per inch and contains not morethaneither7000
words or 650 lines of text,

or is

o Not subject to the type-volumelimitations because it is an amicus briefof no more than 15
pages andcomplies with Fed. R. App. P. 32(a)(1)(5).
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PROOF OF SERVICE
Nissan Motor Company Ltd., et at v. Nissan Computer Corp.

(9th Cir. Nos. 02-57148, 03-55017, 03-55144, 03-55236)
(C.D. Cal. No. CV 99-12980 DDP)

I, DEBI SHUMP, declare that I amat least 18 years of age and not a party to

the above entitled action. My business address is 55 S. Market Street, Suite 1630,

San Jose, CA 95113. On October 3, 2003, I served the OPEl'HNGBRIEF OF

APPELLANTSiCROSS-APPELLEES NISSA.t~COMPUTER

CORPORATION AND THE INTERNET CENTER, INC., to which this proof

of service is attached on the following:

Wayne M. Barsky, Esq.
Julian Poon, Esq.
Gibson, Dunn & Crutcher LLP
2029 Century Park East
Los Angeles, CA 90067

Attorneys for plaintiffs Nissan Motor Co.
Ltd. and Nissan North America, Inc.

Paul Levy
Public Citizen Litigation Group
1600 20 th Street, N.W.
Washington, D.C. 20009

U.S. Mail, First Class postage prepaid.

I declare under penalty ofperjury that the foregoing is true and correct, and

that this declaration was executed on October 3, 2003, at San Jose, California.
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